MEMBERS

Mr. Peter Godsoe
Chair
Advisory Panel on Canada’s System of
International Taxation
333 Laurier Avenue West, 15th Floor
Ottawa, ON
K1A 0G5
July 15, 2008

Dear Mr. Godsoe:
We are writing in response to the panel’s consultation document,
“Enhancing Canada’s International Tax Advantage.” We appreciate the
opportunity to offer comments to the panel as they pertain to real estate.
We suggest the following for the panel’s consideration:
1. OECD Recommendations on REITs
Global real estate associations, including REALpac, have been working
with the OECD since 2006 to enable cross border investments by Real
Estate Investment Trusts (“REITs”), now a global real estate investment
vehicle. The point of the amendments was to ensure REIT distributions
were taxed like dividends to foreigners, not rent. We would like Canada to
adopt these provisions in its foreign tax treaties immediately, starting with
the US, and all other countries with existing REIT structures (which would
include the UK, Australia, Germany, France, The Netherlands, Japan,
Hong Kong, and over 20 other countries). This would enable Canada’s
REITs to both attract foreign investment on a tax efficient basis, and to
more readily invest in foreign countries.
Bilateral treaties containing these types of REIT-investment enabling
provisions already exist between Australia and the United States (and we
suspect, between Australia and many of its trading partners). We have
attached as Schedule “A” a copy of the Organization for Economic Cooperation and Development (OECD) Model Tax Code excerpts regarding
Real Estate Investment Trusts (REITs), in their recently released report. As
a member of the working group that produced this document, we support
the REIT taxation policies contained therein.

Alberta Investment Management
Allied Properties REIT
Artis REIT
Aspen Properties Ltd.
bcIMC Hospitality Group Inc.
Bentall Capital
BMO Capital Markets Real Estate
Group
Boardwalk REIT
Brookfield Financial Real Estate Group
Brookfield Real Estate Opportunity
Fund
Brookfield Properties Corporation
Calloway REIT
Canaccord Adams
Canderel
CAP REIT
CB Richard Ellis Limited
Charter REIT
Chartwell Seniors Housing REIT
CIBC
CIBC Mortgages
CIBC World Markets Inc.
Colliers International.
CREIT
Crombie REIT
Cushman & Wakefield LePage Inc.
Dundee REIT
ECL Developments
Extendicare REIT
FCB Property Management Services
First Capital Realty Inc.
First National Financial LP
FPI Cominar/Cominar REIT
GE Real Estate
Giffels Management Limited
Grosvenor Canada Limited
GWL Realty Advisors Inc.
H & R REIT
Holloway Lodging REIT
Homestead Land Holdings Limited
IG Real Estate Investors
ING Real Estate Canada
InnVest REIT
InStorage REIT
Ivanhoe Cambridge
Killam Properties Inc.
Leben REIT
M3 Capital Partners
Manulife Financial
Melcor Developments
Menkes Development Ltd.
MI Developments Inc.
Morguard (Revenue Properties
Company)
Morguard Corporation
Morguard Investments Limited
Morguard REIT
Morguard Residential Inc.
Mortgage Fund Three
National Bank Financial Inc.
Northern Property REIT
Ontario Realty Corporation
OP Trust
Oxford Properties Group Inc.
Presima
Primaris Retail REIT
RBC Capital Markets
RBC Capital Markets Real Estate
Group
Redcliff Realty Advisors Inc.
Retirement Residences REIT
Retrocom mid-market REIT
RioCan REIT
Scotia Capital Inc.
Scotiabank
Scott’s REIT
Starwood Capital Group
Sun Life Assurance Company of
Canada
TD Securities Inc.
The Cadillac Fairview Corporation Ltd.
The Minto Group
Timbercreek Asset Management Inc.
Whiterock REIT

2.

Foreign Accrual Property Income (FAPI)

We support the observations in KPMG’s report entitled, “Reforming Canada’s International Tax
System-KPMG’s Perspective,” May 30, 2008. Under the “more than five full-time employee
test”, the KPMG report advises that a controlled foreign affiliate that carries on a real estate
development business must meet this test in order for its income not to be considered FAPI. It
goes on to state that it is often not realistic for a small real estate development company to meet
the test throughout the life cycle of a typical real estate development project. For example, the
employee test could be met in the development phase but perhaps not in the sales/leasing phase,
and vice versa. In such circumstances, KPMG concludes, and we agree, the test seems both
arbitrary and contrary to a tax policy of assisting Canadians in exporting their entrepreneurial
skills and expertise to foreign markets.1
The current test of considering only employees of the enterprise does not reflect commercial
reality. Real estate activities are typically conducted through services of contractors and the
current measure of activity is not appropriate for real estate.
3.

Other Foreign Affiliate Issues

Canada's foreign affiliate regime is further complicated by technical and policy issues specific to
real estate. For example, certain rules allow a foreign affiliate to "count" some services provided
by employees of related foreign affiliates under certain circumstances. However, these rules are
overly restrictive and often do not operate properly under accepted commercial operating
structures inherent in a large real estate group of companies. In addition, CRA has apparently
very strictly interpreted these rules so that their application is limited.
4.

Limited Liability Companies

The most common US investment vehicle is the limited liability company (LLC). Canadian tax
law views this entity as a corporation subject to the same foreign affiliate rules that apply to a
regular corporation. However, we submit that US tax law views an LLC as fiscally transparent.
This dual treatment creates problems for real estate enterprises in that the Canadian foreign
affiliate system often fails to appropriately credit/recognize the US taxes paid on the underlying
earnings as these are not paid by the LLC but rather by its member/shareholder.

1

Source: KPMG, “Reforming Canada’s International Tax System-KPMG’s Perspective,” May 30, 2008

We ask that Canada’s international tax policies fully incorporate the realities of commercial real
estate operations and encourage the panel to consider these suggestions as well as the attached
OECD working group document. We would be pleased to meet with you at your convenience to
discuss.
Yours truly,

Michael Brooks
Chief Executive Officer

About REALpac
REALpac is Canada’s premier industry association for investment real property leaders. Our
mission is to bring together the country’s real property investment leaders to collectively
influence public policy, to educate government and the public, and to ensure stable and
beneficial real estate capital and property markets in Canada.
Our Members currently own in excess of $150 Billion CAD in real estate assets located in the
major centres across Canada. Members include real estate investment trusts, publicly traded and
large private companies, banks, brokerages, crown corporations, investment dealers, life
companies, lenders, and pension funds.

Schedule “A”
REIT Excerpts from the 2008 Update to the OECD Model Tax Convention
(pages 41-43)

